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COVID-19: Force Majeure in Commercial 
Transactions in the Current Situation  

Introduction 
 

The COVID-19 pandemic has caused a substantial impact on business operations in many industries, 

not only at the domestic level but also at the international level. As the performance of contractual 

obligations becomes increasingly difficult, contractual parties should consider the potential legal impact  

and effect of the outbreak on their commercial contracts and agreements. A frequently asked question 

is what will happen to contracts and whether or not the performance of obligations can be delayed or 

suspended or would the parties be liable for losses in any event.  In assessing these issues, parties 

should focus on force majeure clauses and how these apply to their contracts, and the options available 

in the absence of such contractual provisions. 

 

Force Majeure under Thai Law   
 

The following provisions of law are relevant to this issue and would need to be considered: 

 

Section 8 of the Civil and Commercial Code ("CCC") provides that: 

 

"Force majeure denotes any event the happening or pernicious results of which could not be 

prevented even though a person against whom it happened or threatened to happen were to 

take such appropriate care as might be expected from him in his situation" 

 

Section 205 of the CCC provides that: 

 

"The debtor is not in default so long as the performance is not effected in consequence of a 

circumstance for which he is not responsible." 

 

Section 219 of the CCC provides that: 

 

"The debtor is relieved from his obligation to perform if the performance becomes impossible in 

consequence of a circumstance, for which he is not responsible, occurring after the creation of 

the obligation." 

 

The concept of force majeure is clearly recognised under Thai law.  
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Section 8 of the CCC defines the term "force majeure" broadly as an event which could not be prevented 

with appropriate care of a person invoking such event. The legal provision does not include an 

exhaustive list of force majeure events. According to previous Supreme Court decisions, force majeure 

events include severe natural disasters, accidents and riots. However, there is no previous Supreme 

Court decision ruling on whether the outbreak of an infectious disease constitutes a force majeure event. 

 

In particular, for commercial transactions, where there is the occurrence of a force majeure event, parties 

to a commercial contract may rely on the specific legal provisions set out in the CCC to be relieved or 

excused from their obligations under the contract. A party who is unable to perform the contract as a 

result of a force majeure event may rely on Section 205 or Section 219 of the CCC as the case may be. 

Where the performance of a party's obligations under a commercial contract becomes impossible as a 

result of a force majeure event, that party may rely on Section 219 of the CCC in order to relieve it from 

its obligations to perform the contract. For example, a pianist who is unable to perform a recital at a 

concert according to his performance contract because he is infected by COVID-19 and is being treated 

in a hospital, is likely to be entitled to be relieved from his obligation by virtue of Section 219 of the CCC. 

 

On the other hand, consider the case of a seller under a commercial contract.  Where the seller's ability 

to perform the obligations is not entirely impossible but is disrupted or delayed by the event of force 

majeure, the seller may seek to rely on Section 205 to claim that he is not in default of performance 

under the contract. In this case, the seller's obligation to perform the contract is not relieved but he would 

not be liable for damages incurred as a result of the delay in his performance. For example, in the case 

where a seller is prevented from delivering goods overseas within the period specified in the agreement 

as a result of a governmental lockdown during the COVID-19 situation, the seller is likely to be entitled 

to rely on Section 205 to claim that he is not in default of performing the contract.  In that case, he would 

not be relieved from the obligation to deliver the goods after the lockdown is lifted, but the seller would 

not be liable to pay liquidated damages or damages arising as a result of the delay. 

 

It is worth noting that there is no ruling by the Thai Supreme Court concerning the applicability of Section 

219 and Section 205 to the COVID-19 situation. Therefore, each case would have to be considered on 

a case by case basis. 

 

Invoking a Force Majeure Clause under Thai law 
 

To avoid the uncertainty in the interpretation and the applicability of the above legal provisions which 

are currently untested, parties to commercial contracts are free to agree on a force majeure clause to 

discharge their obligations under the contract when there is an event beyond their reasonable control 

preventing them from performing those obligations. The question frequently asked in the situation of the 

COVID-19 outbreak is whether a party can rely on the COVID-19 pandemic to trigger a force majeure 

clause in its commercial contract, and to release itself from its liability under the contract. There is a 
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widely-held (albeit untested) view that the pandemic would not be considered as a force majeure event 

in itself; however, where the pandemic triggers a specific event that prevents a party from performing 

its obligations under a contract, the party affected may then rely upon that event to invoke and rely upon 

the force majeure provision under the contract.   

 

For example, in the case where a force majeure clause provides that "If a party is prevented from 

performing its obligations under the terms of this agreement because of any cause or event beyond the 

reasonable control of such party such party shall not be liable for damages to the other for any damages 

resulting from such failure to perform or otherwise from such causes", two main considerations have to 

be made, which are: (i) whether the COVID-19 pandemic is an event beyond the reasonable control of 

such party, and (ii) whether the party is prevented from performing its obligations under the terms of the 

agreement because of the COVID-19 pandemic. In the case where a seller is prevented from delivering 

goods overseas within the period specified in the agreement as a result of a governmental lockdown 

order due to the pandemic, the seller would be entitled to argue that the governmental lockdown order 

(issued as a measure to prevent the spread of COVID-19) is an event beyond the seller's control and 

has prevented such party from making delivery of goods overseas.  As such, the seller should be able 

to rely on and invoke the force majeure clause. On the contrary, if there is no governmental lockdown 

but it is simply not convenient for the seller to deliver the goods because of the COVID-19 situation (for 

example, if the seller has to incur additional transportation costs in doing so), the seller should not be 

entitled to rely on the force majeure clause because the seller is not prevented from performing its 

obligation. In any event, this question requires the consideration of the circumstances and facts of each 

case, the words of the contractual provision and the interpretation thereof.    

 

Parties who wish to avoid conflict in the interpretation of the force majeure clause should agree on a 

well-drafted force majeure clause and may also, for clarification, include a pandemic in either an  

exhaustive or non-exhaustive list of force majeure events.  In the current COVID-19 situation, it is 

advisable for parties to commercial contracts to revisit terms in commercial contracts to prepare for an 

unpredictable event, the occurrence of which may prevent them from complying with or performing their 

contractual obligations. 

 

Visit our COVID-19 Resource Centre for views from our lawyers across the region on common issues 

and legal implications brought about by COVID-19. For specific inquiries, please reach out to your 

relationship partner or send an email to our COVID-19 Legal Team. 
 

* * *

https://www.rajahtannasia.com/resource-centre/covid-19
mailto:covid-19legalteam@rajahtann.com
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This Update is solely intended to provide general information and does not provide any advice or create any relationship, whether 
legally binding or otherwise. Rajah & Tann Asia and its member firms do not accept, and fully disclaim, responsibility for any loss or 
damage which may result from accessing or relying on this Update. 
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Rajah & Tann Singapore LLP is one of the largest full-service law firms in Singapore, providing high quality advice to an impressive list of clients.  
We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives towards a practical 
yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex Mundi Network, we are able to 
offer access to excellent legal expertise in more than 100 countries.  
 

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, Cambodia, China, Indonesia, Lao PDR, 
Malaysia, Myanmar, the Philippines, Thailand and Vietnam. Our Asian network also includes regional desks focused on Brunei, Japan and South 
Asia.    
 
The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore and, through 
international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted, modified, adapted, publicly 
displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any purpose save as permitted herein) 
without the prior written permission of Rajah & Tann Singapore LLP. 
 
Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is only intended 
to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for any particular course 
of action as such information may not suit your specific business and operational requirements. It is to your advantage to seek legal advice for your 
specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann Singapore LLP or e-mail Knowledge & Risk 
Management at eOASIS@rajahtann.com. 
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